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City of
Santa Monica

Information Item

Date: August 6, 2009

To: Mayor and City Council

From: Marsha Jones Moutrie, City Attorney

Subject: Potential Requirement That Residential Units Be Designated As Smoking
Or Non-Smoking and Update On Related Measures In Other California
Cities

Introduction

On January 13, 2009, following adoption of the Ordinance to ban smoking in the
common areas of multi-unit residential properties, Council directed staff to gather
information about how the City might develop an additional ordinance to require

designation of smoking and non-smoking units in multi-unit residential properties.

Discussion

California cities have addressed second-hand smoke in residential properties by
adopting various ordinances. These typically prohibit smoking in common areas, as the
City has done. One of the other most common features of these laws is to require that
owners of the property designate certain units as smoking or non-smoking and then
disclose that fact to potential renters (or, in the case of condominiums, potential buyers).
In general, condominiums and apartment buildings are treated equally for this purpose.

Attachment “A” is a recently updated matrix describing the residential smoking laws of
California cities as of May 26, 2009. Also included in the Attachment are documents
from the cities of Oakland and Belmont describing their laws and procedures. All ten
cities listed in the matrix require designation and disclosure of units’ smoking status by
landlords; four require that of condominium sellers. Staff has spoken with local

representatives of the three cities with the most potentially relevant laws:

1



Oakland: In December 2007 Oakland became the first City in California to require that
landlords and condominium sellers designate and disclose to potential renters and
buyers the smoking status of units. A city representative stated that there have been no
problems with compliance or enforcement of this rule. The disclosure paperwork
required when renting or buying a unit apparently helps to reduce the number of
smokers that live in the units. She also stated that about 85 percent of the apartments
in Oakland are now non-smoking and more owners are finding ways to make their units

smoke-free.

Calabasas: Their ordinance requires at least 80% of the units in all apartment buildings
and condominiums to be permanently designated as non-smoking. Landlords will be
required to submit a report to the City detailing the number and location of all smoking
and non-smoking units. The ordinance is not in full effect until 2012, nor are the interim
requirements being enforced yet by the city. Hence there is little information about the
law’s efficacy so far. The code enforcement office oversees this ordinance for
Calabasas; however, landlords are expected to be the primary means of enforcement.

Belmont: Their ordinance states that new and renewed leases must state that a unit is
designated as non-smoking; and that it is a material breach of the lease if there is any
violation of the smoking regulation on the property. The ordinance first went into effect
in January 2009. So far there is not much information about enforcement.

Staff has spoken with many owners and tenants in Santa Monica. Some owners have
already designated their properties as non-smoking; or have done so with individual
units as smoking tenants move out. Other owners have stated a desire to curb smoking
in units but have been unable to do so where rent-controlled units are occupied by
smoking tenants. Staff is not aware of any local owners having surveyed their properties
and designating individual units within properties as smoking or non-smoking; or

disclosing those facts to prospective renters or buyers.



Staff continues to receive complaints and questions from tenants and owners about the
problem of second-hand smoke from the interior of adjacent units. Another frequent

complaint is about drifting smoke from adjacent balconies and patios.

Council could consider adopting an ordinance like Oakland’s, requiring owners to
survey, designate, and disclose the smoking status of each unit at a property. Such a
rule would not impact the rights of any existing tenants; and it could preserve the ability
of future tenants to smoke in units that are designated for smoking. The impact on
owners would entail the effort to conduct a survey of the property and to subsequently

inform various people of the various designations.

A stronger measure would be to further require that units presently designated for
smoking would lose that status when the current tenant moves out. This grandfathering
provision would still protect the rights of existing rent-controlled tenants; but it would

prevent smoking by future prospective tenants.

If Council considers a designate-and-disclose law, potential features are:

1. Requiring owners to disclose to all potential renters or buyers the
smoking status of the unit in question; as well as the status for all units in the
property.

2. Requiring owners to inform all current occupants of the smoking
status of all units in the property.

3. Including condominiums as well as apartments as the City has done
with common areas.

4. Explicitly allowing owners (as already allowed under current law) to
change the designation of a unit from smoking to non-smoking when an occupant

moves out.

Prepared By: Adam Radinsky, Head, Consumer Protection Unit
Paula Rockenstein, Consumer Affairs Specialist
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f. Must not overlap with any area in which smoking is otherwise prohibited by this
chapter or other provisions of this Code, state law, or federal law. (Ord. 12837 §
4 (part), 2007)

8.30.060 Smoking policy requirements.

A. Smoking shall not be permitted in places of employment and employers shall post “No
Smoking” or “Smoke Free” signs in accordance with Section 8.30.090. Employers should
promote smoking cessation programs for smoking employees and contact local health
organizations for assistance and materials in this effort.

B. Smoking outside of any enclosed place where smoking is prohibited shall occur at a minimum
distance of twenty-five (25) feet from any building entrance, exit, window and air intake vent of
the building, except that bars are exempted from the outside smoking requirements of this
section, provided the smoke does not enter adjacent areas in which smoking is prohibited by
law or by the owner, lessee, or licensee of the adjacent property.

C. This provision shall not apply to exempted governmental and educational agencies with
facilities located in the city. (Ord. 12837 § 4 (part), 2007; Ord. 12708 § 1 (part), 2005: prior code
§ 4-10.06)

8.30.070 Power to adopt more restrictive smoking policies.

Notwithstanding any other provisions of this chapter, any owner, operator, manager or
employer or other person who controls any establishment or place of employment or multi-
housing complex regulated by this chapter, may adopt policies relating to smoking which are
more restrictive than those provided herein. (Ord. 12837 § 4 (part), 2007; prior code § 4-10.07)

8.30.110 Violations and penalties.

A. It is unlawful for any persons to smoke in any area where smoking is prohibited by the
provisions of this chapter.

B. Any person who violates any provision of this chapter shall be guilty of an infraction,
punishable by: '

1. A fine not exceeding one hundred dollars ($100.00) for a first violation;

2. A fine not exceeding two hundred dollars ($200.00) for a second violation of this chapter
within one year;

3. Afine not exceeding five hundred dollars ($500.00) for each additional violation of this
chapter within one year. (Prior code § 4-10.11)

Bay Area Smoke-Free Housing Project is a regional project of the
American Lung Association in California
This material was made possible by funds received from the
Tobacco Tax Health Protection Act of 1988--Proposition 99,
Under Grant Number 05-45858 with the California Department of Health Services, Tobacco Control Section.

For more information, contact Barbara Killey at (510) 238-2257. The full text of the ordinance is posted on
City’s website: www.oaklandnet.com Direct link: http://bpc.iserver.net/codes/oakland/ -- Chapter 8.30.
For quit smoking and secondhand smoke info, call the American Lung Association, 1-800- LUNG-USA




